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P-ROCEEDI-NGS
1:21 p. m

CHAI RPERSON CGRI FFI S: Good afternoon,
| adi es and gentlenen. Let ne call to order the 1st of
Novenber, 2005 afternoon Public Hearing of the Board
of Zoning Adjustnents to the District of Col unbia.

My name is Geoff Giffis, Chairperson
Joining ne today is the Vice-Chair, Ms. MIller. And
representing the National Capitol Planni ng Conm ssion
is M. Mann. Representing the Zoning Conm ssion with
us this afternoon is Ms. Mtten.

M. Etherly is away on busi ness travel and
will not be joining us for this case proceeding this
af t ernoon.

Copies of this hearing agenda are
avai l abl e to you, for you, where you entered into the
hearing room It should be fairly easy to understand.

Let nme just make a couple of quick
announcenents of formality. First of all, | woul d ask
t hat everyone turn off cell phones and beepers at this
time so we don't disrupt the transm ssion and the
attention of those giving inportant testinony and
evi dence to the Board, during our proceedings.

Normally, | would say that we are being

al so broadcast live as well as being recorded by the
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court reporter sitting to my right. W are being
recorded; however, we’'re not being broadcast as our

wiring is not fully up and ready in our brand new

hearing room but will be hopefully within a week or
t wo.

However, to that, | wuld ask that
everyone fill out wtness cards prior to comng
forward to address the Board. Wtness cards are
available at the table where you wll provide

testinmony. There should be sone by the door al so.

Two cards go to the court reporter prior
to coming forward, thereby, allowi ng us to spell your
name correctly in the transcript and, inportantly, to
give you the credit, of which you will be, for all
that you’'re stating today.

The order of procedure for special
exceptions and variances is as follows. O course,
we' |l hear fromthe Applicant first, a presentation of
t heir case.

Secondly, we will go to any governnent
reports attendant to that application.

Third, we wll hear from the Advisory
Nei ghbor hood Conmi ssion within which the property is
| ocat ed.

Fourth, we wll hear from persons or
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parties in support of an application.

Fifth, we would be persons or parties in
opposition to an application.

And sixth, finally, wew !l allowtine for
rebutt al witnesses from the Applicant and/ or
concl usi ons and cl osi ng remarks.

Cross exam nation  of Wi tnesses is
permtted by parties in a case. Those parties, of
course, will be established by this Board prior to
calling a case to full hearing.

The ANC within which the property is
|ocated is automatically a party in the case and
therefore will be afforded the ability to conduct
cross exam nation and is also responsible for those
wei ghty aspects that all parties will participate and
be requested to offer this Board.

The record wll be <closed at the
conclusion of hearing on a case, except for any
materials that the Board specifically requests. And
we are very specific as to what is to be subnmtted and
when it is to be submitted into the Ofice of Zoning.

Ve wll get into that specificity
obviously as we go forward into the details of each
case.

The Sunshine Act requires that the Board
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conduct all it’s hearings in the open and before the
public. This Board does enter into executive session,
bot h during and after hearings on a case. This is for
t he purpose of reviewing records. It is also for the
pur poses of deliberating on cases.

These executive, off the record, sessions
are in accordance with our rules and regul ati ons and
they are in accordance with the Sunshine Act.

Let ne say a very good afternoon to Ms.
Bailey who is with the Ofice of Zoning on ny very far
left, and M. My, closer to me on ny left. MVs.
G azer with the Ofice of Attorney General is also on
the dias with us this afternoon.

| would ask all those persons here today
present that are going to provide testinony for the
Board if you would please stand and give your
attention to Ms. Bailey, she’s going to swear you in.

Anyone going to provide testinony today?

MS. BAILEY: Pl ease raise your right hand
sir. Do you solemly swear or affirm that the
testinmony that you will be giving this afternoon will
be the truth, the whole truth, and nothing but the
truth?

(No audi bl e response)

MS. BAILEY: Thank you.
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CHAI RPERSON GRI FFI'S:  Good. It doesn’t

|l ook Iike a long list of testinonies today. However,
let us first goto the specific details of the Board' s
business. And that is prelimnary matters.

Prelimnary matters relate to whether a
case will or should be heard today. Requests for
post ponenents, continuances, wthdrawals, whether
proper and adequate notice has been provided; these
are elenents of prelimnary matters that need the
Board's i medi ate attention.

| f you have a prelimnary matter for the
Board’ s attention, | would ask that you cone forward
and have a seat at the table in front as an
i ndi cati on.

|’m going to ask first, Ms. Bailey, if
you're aware of any prelimnary natters for the
Board's attention?

M5. BAILEY: M. Chairman and nenbers of
the Board and to everyone, good afternoon. M.
Chairman, there is only one case scheduled on the
docket for this afternoon; 17337 N Street Follies, and
there is a request for this to be postponed. And, in
addition, there is a request for party status.

CHAI RPERSON GRI FFI S: Excel | ent. Why

don’t we call the case then. And we can take up
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first of all, the party status in this case. And then
we can have those attended to the application address
the notions that are before us.

MS. BAILEY: Application No. 17337, of N
Street Follies, Ltd., pursuant to 11 DCMR 3104.1 and
3103. 2, for special exceptions to allow a hotel under
section 512, and a partial waiver of the rear yard
requi renents under subsection 534.6, and to allow
multiple roof structures and roof structures not
neeti ng the normal setback requirenments of subsection
530. 4, under section 411, and for variances fromthe
hei ght requirenents under section 530, the floor area
ratio requirenents under section 531, and the court
requi renents under section 536, to allow the
construction of an addition to existing buildings to
be used as a hotel.

The property is zoned Dupont Circle, SP-1
and it’s located at 1743-1755 N Street, N. W, also
known as Square 158, Lots 69, 835, and 836.

CHAI RPERSON CGRI FFI'S:  Thank you very much.
Board nenbers, let’'s first take up the request for
party status.

|11 have you introduce your subjects for
the record, Ms. Brown.

M5. BROMN: Good afternoon. |’m Carolyn
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Brown with the Law firm of Holland Toni ght on behal f
of the Applicant, N Street Follies.

CHAI RPERSON @RI FFI S: CGood. And M.
Nettl er?

MR NETTLER Richard Nettler, on behalf
of the Tabard Inn, which is seeking party status here
t oday.

CHAI RPERSON GRI FFI S: Excel | ent. Boar d
nmenbers, let’s have your attention go to Exhibit 29,
which is the request for party status. M. Nettler
representi ng.

| would take any discussion or, if there
are questions to be addressed at this tine.

Any di scussi on then?

VI CE- CHAl RPERSON M LLER: Does the
Appl i cant have any objections?

CHAI RPERSON @RI FFI S: That wasn’t a
di scussion. That was a questi on.

VI CE- CHAI RPERSON M LLER: | wanted that
first before the discussion.

CHAI RPERSON GRI FFI'S:  Yes, indeed. Very
wel | . Ckay. If there’s no questions or
clarifications needed from the Board, that was an
excel l ent question. O course, there’s no opposition

fromthe Applicant.
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At this point, | et nme  hear any
del i berative comments on this. Any opposition? Ms.
Mtten?

M5. M TTEN: | think that the request
neets the requirenments for party status in this case
and | would support the granting of party status to
t he Tabard Corporati on.

CHAI RPERSON GRI FFI'S: Excuse nme. Thank
you very rmuch. |s there any opposition to the party
status application?

| think Ms. Mtten has adequately said it
and | would tend to focus on sone of the detail and,
of course, the adjacency and the potential inpact and
concer n.

Qobviously, it rises to the level of
granting party status. | have no oppositionto it and
| can take it as a Board consensus to grant party
status at this point.

Very well. That being done, let’'s nove
ahead then to the first notion for a postponenent.
Let ne take just a nonment to allow both of you to
speak to that.

M5. BROWN: Yes. Thank you, M. Chairman.
Again Carolyn Brown on behalf of the Applicant, N

Street Follies.
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On Cctober 17, we filed a request for
post ponenent, based on the anmount of concern that
several in the comunity had, and the Historic
Preservation Review Board staff and the Ofice of
Planning in opposition to the project, given its
hei ght and density.

And, in light of those concerns, we would
like additional tinme in which to work with these
groups to see if we can conme up with a reasonable
devel opnent that addresses these concerns.

CHAI RPERSON GRI FFI'S:  Okay. Under st ood.
Let ne make a clarification question. M. Nettler,
did you receive the recent filing, | think it’s
Exhi bit 36, that was handed to us fromthe Applicant?

MR NETTLER That was dated Oct ober 28t h?

CHAI RPERSON GRI FFI'S:  Yes. Is that right?

Yes. Yes.

MR NETTLER Yes. | received that
yest er day.

CHAI RPERSON GRI FFI'S:  Ckay. Good. Let me
ask, because | inmagine this will be some of the

guestions that will come up. Wiy are we at this late
date with just the understanding from the Applicant
t hat changes need to be made?

M5. BROMN: Some of the changes with the
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Hi storic Preservation Review Board, had to deal with
the extent of denplition that was proposed for these
hi storic structures.

And there i s consi der abl e di scussi on about
how much of the interior walls of the building would
need to be retained for it to be considered an
alteration versus a denolition; thereby, obviating a
need for a Mayor’s Agent Hearing on the project.

W had, we though, and naybe m stakenly,
some prelimnary indication that if certain things
were done to the project, that we would be able to
garner support for the project.

It has becone clear that there is stil
gquite a bit of opposition to this project. And,
instead of filing the pre-hearing statement with al
t he support for this project that we don’t want to go
forward with at this tinme, because it does have sone
significant concerns for the conmunity, we instead
woul d request a post ponenent.

CHAI RPERSON GRI FFI'S: Okay. Two things
then to follow up. First of all -- well | guess
t hey’ re aligned.

Are you aware -- i s the Applicant aware of
the changes that need to be made? Are they fairly

articulated changes that are now going back to the
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drawi ng board to be redone?

And then the addition to that question, |
guess, is are you prepared to nove ahead today with
what we have if it’s nore of a kind of a trying to
feel the way of allaying some of the opposition?

M5. BROAN: Unfortunately, | have not been
involved in this project from the outset. O her
attorneys in our office have been handling this
matter. But, due to previous obligations and hospital
visits, and that sort of thing, | amleft here today
to field your questions.

CHAI RPERSON GRI FFI'S:  Okay.

M5. BROAN: But it’s ny understandi ng t hat

the concerns are substantial enough still that they
need to go back to the drawing board. | don’t know
whet her -- how well those have been articul ated or

whet her there has been any sort of neeting of the
m nds.

They want to have that ki nd of dial ogueto
continue to resolve those issues. W do not want to
go forward with the application as it is today because
we do not believe it’s the right one to go forward
Wi th.

CHAI RPERSON @GRl FFI S: Ckay. O her

guestions?
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M5. M TTEN G ven that you are, and |

suppose at sone point, M. Nettler’s going to get a
chance to say sonething. G ven that what you're
suggesting is that there will be substantial changes
to be nade, why wouldn’t you just wthdraw this
application and, as you say, go back to the draw ng
board and reapply?

M5. BROMN: Well, | think part of it isto
keep these drawings in the record to make sure that
it’s conplete, to see the devel opnent of this. And
believe it’s sone of -- | don’t now where they are on
t he resolution of these issues.

|”m not certain as to whether certain
conprom ses can be made on height or if it’s FAR how
to address them And it just seens better to keep
this record open with the conplete docunents in the
file to show the changes and to have a conplete
hi story.

M5. M TTEN: kay. | don’t find that
conpel l'ing, nyself. But nmaybe others do. [|’Ill have
some nore conmments then

CHAI RPERSON GRI FFI'S:  Okay.

M5. MTTEN. As we work through this.

CHAI RPERSON GRI FFI S: Do you want to

continue with that or do you want to hear M.
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Nettler’'s reaction?

VI CE- CHAl RPERSON M LLER:  May | ask just
one question?

CHAI RPERSON GRI FFI'S:  Certainly.

VI CE- CHAl RPERSON M LLER:  Is ny m ke on?
How | ong do you think it would take to resol ve those
concerns and get to the point where you' re ready to
anmend the application?

M5. BROWN: W would like to have a
heari ng schedul ed for April, which neans that we woul d
be submitted revised drawings in March or April. And
we’'d al so, | think, a significant part of this work is
with the Hi storic Preservation Review Board. And
that’s why we wanted the additional time to do that
and work through those issues.

It’s rare that you can get sequenti al
reviewthe Hi storic Preservation ReviewBoard. |f you
file an application for one nonth, they ask for
nodi fications, you have to wait two nonths before you
can get back before themto get feedback and any ki nd
of official direction.

W’ ve not had a formal presentationto the
HPRB because of the concerns that staff raised. So we
have not nade it to that point. W had hoped to have

that taken care of by the tine we got here today.
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M5. M TTEN: Could you just explain a

little nmore fully why April is the date? Is it
dependent on soret hi ng happening in March with HPRB,
or what? Wat is the reason?

M5. BROM: No. If we came up wth
revi sed draw ngs, which | understand are bei ng wor ked
on now, | don’t knowthe scope of themand | apol ogi ze
for not having a better answer on that.

W would -- the earliest we would be able
to file for HPRB would be the end of this nonth,
Novenber, for a Decenber HPRB review.

If -- it’s rare that you get approval the
first time you' re at HPRB. So we would need to
resubmt. W would not be able to get on the January
cal endar.

W could, at the earliest, get on the
February calendar. And it’s only then that we woul d
have the confort fromHPRB to proceed. So, you know,
April is where we ended up.

M5. M TTEN:. Thank you.

CHAI RPERSON GRI FFI' S:  Any ot her questi ons?
M. Nettler? OCh, I'msorry. Let me just interrupt.
s the ANC present today? 1|s the ANC representative
here? Ckay.

M. Nettler? And you did file an
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opposition to this notion, of which the Board has read
and revi ewed. But highlight or conment on what you’ ve
heard t oday.

MR. NETTLER. Actually, we filed two; one
in anticipation, since we understood that one was
bei ng made.

CHAI RPERSON GRI FFI'S: | ndeed.

MR. NETTLER: | think, going in reference
to some of the conments nade today, | becane invol ved
with this al nost a year ago.

The pl ans that | saw bei ng devel oped t hen,
and this was prior to it being filed with the Board,
have not changed since that tine.

W began discussions with the Ofice of
Pl anni ng, Hi storic Preservati on Revi ewBoard, contrary
to the statenments made by the letter that was
subnmitted yesterday, have been at every conmunity
neeting that’s been hel d; sonme of which have been held
at the Tabard Inn, on the project.

Not hi ng has changed since that tine. W
understood that what comrents the O fice of Planning
made t o suggest changes actually going as far back as
| ast April, none of those changes have ever been nade.

So, it’s kind of odd for us to assune at

this late date that all of a sudden a new round of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19

changes are going to be made whi ch haven’t been made
inthe last five nonths, notw thstanding, there s somne
pretty significant coments that were nade.

The problemis, of course, that the Ofice
of Planning hasn't submitted its report. The ANCis
not here. Qhers who were anticipating participating
inthis hearing today have, because of the filing that
was nade for a postponenent, not shown up

Al t hough t here are a couple of
i ndi vidual s, | understand, who did neverthel ess show
up here, it’s obvious that the application isn't --
Applicant isn't prepared to go forward today.

| think the suggesti on made about it being
withdrawn is probably a nore sensible suggestion.
Because it obviously cannot go forward as it is today.
And that, in light of our opposition, we believe would
be the appropriate course. Either that, or dismss it
and allowing themto refile it when it is, in their
view, ready to be receive -- or to proceed before this
Boar d.

The problemw th having it be continuedto
a sone date in April is, as |’m sure you' re aware,
your cal endar’s getting very busy -- getting filled up
very fast with many applications that are ready to go

f or war d
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And, if this one hasn’t changed in the
last five nonths, and takes up space for a date in
April, there’s nothing that | think we can feel
assured about it being that it’s going to change by
April either.

It seens to be the case w th another
matter also with the sane devel oper on Chain Bridge
Road. The sanme party, different name of an entity,
but where there have been numerous continuances for
t he sane reasons.

And we just are concerned that this is an
open ended situation and needs to conme to sone type of
resol ution.

| al so recognize that it’s the first tinme
they’ve asked for it fornally, al t hough the
application was filed rmuch earlier this year and woul d
have been set down for a hearing nuch earlier than
t oday.

But | think the sensible course is to
wi thdraw the application -- have the application
wi t hdrawn and refiled when it is ready to be heard in
an appropriate manner.

CHAI RPERSON GRI FFI S: Good. | see an
awful lot in that. And the first address in ny mnd

is this does becone problematic for us, as we’ ve set

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

21

an entire afternoon aside for an application that we
figured we could start and finish. And it does set our
schedul e of f.

O course, it is our mssion to clear up
our schedul e as qui ckly as possi ble, so we don’t waste
anyone’ s tine. W have announced our schedul e all the
way out, well into next year. And so it is difficult
for us to |l ose an entire afternoon.

That being said, M. Nettler, you
nmenti oned that we don’'t have O fice of Planning s or
the ANC s, but | have subm ssions from each of those
entities.

MR. NETTLER. Ckay. But | haven’'t seen
them |'msorry.

CHAlI RPERSON CRI FFI S: Then, if |’m not
m staking, the Ofice of Planning has Exhibit No. 35
in our file and has a very strong -- in fact, their
words exactly were a strong recommendati on.

| won’t tell youwhat it is. 1'Il let you
read it. And the ANC has al so submtted. So |’ m not
so sure that we aren’t ready fromthat end.

MR. NETTLER  Ckay.

CHAI RPERSON GRI FFI'S: To conti nue on t hi s.
But let nme ask you the question. Wy isn't it

advantageous to have this reviewed in its
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particularity through the Historic Preservation prior
to | ooking at the zoning issues?

MR. NETTLER. Well, it’s been set up for
reviewby Historic Preservationin | believe July. I'm
not sure if they were on August; the Septenber
cal endar; an October date. None of those dates have
-- all of those dates have conme to pass, and not hing
has been heard of this matter, with the same coment
that the plans are going to be changes and we’l
respond.

So, there’s nothing for us -- the past
gi ves us sonewhat of an i dea of what nay happen in the
future; which is nothing will change and this is
sinply in a holding pattern for a |l ong period of tineg;
possi bly for other reasons that may not be in your
germane, but it’s not goi ng anywhere very fast.

CHAl RPERSON Rl FFI S: Ckay. O her
guestions? Fol | ow ups?

MR. NETTLER. And | -- may | add one nore
thing? W’ ve had to, however, prepare for each one of
t hose neeti ngs.

CHAI RPERSON GRI FFI'S:  Right.

MR. NETTLER Because we were -- were not
the noving party in terns of being assured that the

application is going to be heard that day. And so we
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did have to appear, including additional consultants
that were hired for every one of those neetings.

CHAI RPERSON GRI FFI'S:  Are you ready to go
forward today?

MR. NETTLER: We are ready to go forward.

M5. BROMN: M. Chair, if | could add just
a couple comments on that.

CHAI RPERSON GRI FFI' S: Yes.

M5. BROAN: The fact that the HPRB revi ew
was del ayed for a couple nonths is no indication that
there isn’t any novenent forward.

One of the nobst recent cases that |’ve
wor ked on that you heard for St. Al ban’s was conti nued
four tinmes before we actually got forwarded. And
t here was consi derabl e devel opnent novi ng forward.

And it is just a function of the HPRB
cal endar. And they never guarantee whet her or not you
can get on the consent calendar -- or on the
conceptual design cal endar.

The second point | wanted to make, again,
about whether it’s nore advisable to wthdraw or
post pone, we’ ve al ready pai d a substantial application
fee of over $14,000. And to withdrawit and then have
to repay a fee for those whatever areas of relief just

is not prudent, | believe.
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CHAlI RPERSON GRI FFI' S:  Under st ood. O hers?

M5. MTTEN. M. Chairnman?

CHAI RPERSON GRI FFI' S: Yes.

M5. MTTEN. M. Nettler nentioned that
the project itself, the proposal, hasn’t changed in
any substantial way, over the approximately a year
t hat you’ ve been representing the Tabard Cor porati on.

And | was hoping to ask M. Parker if he
shares that viewthat there hasn’t been over this | ong
period of time, that there hasn’t been a substanti al
change. And | think that does bear on what we can
expect in ternms of the way this application would go
forward

And, you know, one of the comments that |
would like to make, and it mrrors what the O fice of
Pl anning has said in their report, where they strongly
recommend deni al of the requested vari ances.

VWhichis, as this project is proposed now,
there are significant aspects of it that are contrary
to the ordi nance.

And it would really be a departure from
as the Ofice of Planning says, both the spirit and
intent of the regulations, as well as the letter of
the regulations to grant this relief.

And so, unless there is going to be
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substantial change, | just -- | think the Board is
having its tinme wasted.

And, if this had cone to the Zoning
Comm ssion, and | knowthat this is not a planned unit
devel opnent proposal and the standard is different,
but I would not vote in favor of a set down wth
something that required relief of this magnitude in
this particular zone, because of the Dupont Circle
Overl ay.

So, | just am not really in support of
draggi ng this out, because the Applicant chose to make
an application that they had a | ot of indication where
required a lot of reform and they have yet to
undertake that reform

CHAI RPERSON GRI FFI' S:  Under st ood. So you
want to ask the Ofice of Planning if they’ ve seen the
substantial changes or nodifications to the plans?

M5. MTTEN. Right.

CHAI RPERSON GRIFFI'S:  Then I'I1 let you,
M. Parker. Good afternoon.

MR. PARKER. Good afternoon, | suppose. OP
first met with the Applicant in March of 2004, and net
again in October of 2004. And the plans in front of
you are the ones that we saw on both of those

occasi ons.
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It has not changed significantly, if at
all in over a year and a half.

CHAI RPERSON GRI FFI' S:  Any ot her questi ons?

VI CE- CHAI RPERSON M LLER: | have a
guestion for Ofice of Planning. Did you hear
anything today that would change your nind wth
respect to Ofice of Planning’s position on the
post ponenent ?

CHAI RPERSON GRI FFI'S: He doesn’t have a
position on the postponenent. Do you, M. Parker?

MR. PARKER: W reconmmended agai nst the
post ponenent .

CHAI RPERSON GRI FFI'S:  Oh, you did?

MR. PARKER: It’s our opinion that the
nature of the relief requested is not supportable by
our office. Most specifically the FAR and t he hei ght,
which we feel that a matter of right is what’s called
for in the Dupont G rcle Overlay, and necessary for
the Historic District.

W don’t believe that the application as
it stands is supportable. And so we think sonething
that would be supportable would be significantly
enough different that it wuld be a separate
application. And that we should | ook for a different

appl i cation.
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VI CE- CHAI RPERSON M LLER: Let me just ask

you this. What would be the difference between a
di fferent application, in your opinion, and an anended
application, other than the fee?

MR PARKER: Hal f the nunber of variances
and speci al exceptions.

CHAI RPERSON GRI FFI S: | think your
guestion is nore procedural and |I'’m not sure the
O fice of Planning needs to answer that.

But | mean procedurally, there’s nothing
t hat precludes them from anendi ng the application or
removing a | ot of variances.

MR, PARKER:  True.

CHAI RPERSON GRI FFI'S:  And t he whol e poi nt
is, and what does our fee go to? Qur fee goes to pay
for all the paper processing. W could essentially,
you know, limt some of that.

O, isit sosubstantial, so substantially
different that well this is all just too nuch to be
carrying around that we mght as well start it all
over. | have no clue because | don’t get involved in
t hat aspect of it.

But, what we have today, | think
substantively, hearing from Ofice of Planning s

position. But what we have today is the determ nation
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that this Board needs to make. And whether we need to
force the Applicant to nove ahead wth this
application at this tine, or whether we woul d not hear
it today and we would | i ke to continue its processing.

So, conments on that.

VI CE- CHAl RPERSON M LLER: Wl |, | think --
| think the decision we have to make is whether to
grant a post ponenent or whether to dism ss and require
them -- which would be -- or have them -- we can't
make them wi t hdr aw.

So that was kind of the point I was trying
to get at. It’s what is the difference here, other

than the fee, which sounds fairly substantial ?

CHAI RPERSON GRI FFI S: Vell, | think
there’s alot of difference. | nmean, | think first of
all, we can set the schedule now. W’'re not setting

the schedule if we dismiss this outright and it goes
away.

Maybe it should go away. |’mnot sure we
have the substantive or need to reach that concl usion
at this point. And | don’t think that any deci sion we
make today will be that substantive of a decision of,
you know, a determnation of success of the
appl i cation.

So I think it’s a matter of how nuch
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control we want to maintain in terns of setting the
schedul e. And then having certain requirenments set in
by certain dates, so that we can all be prepared for
t he next tinme.

O let this go and put it back out there.
However, the majority of the Board wants to do it. |
think you' re right though. | mean, that’s what we’'re
faced with. | would say we’'re | ooking at a notion to
dismss or setting this for a postponenent and
conti nuance and set the date on it.

| don’t think I would set an April date
though. | want to set this nmuch closer. | reviewed
the schedule and | think that we would set a filing
schedul e that woul d be pretty rigorous. And we’'d get
this nmoving fairly quickly.

Hopefully, when we have the anended
application, this wouldn't take an entire afternoon.
And revi ewi ng just the substantive variances that are
here today, it is fairly clear.

| nmean, | don’t think we’'re discovering
what variances are or what is or what isn't.
Graphically, it is represented.

| know we may not be seeing exactly this.
But ny point is that | don’t think this is going to

need to take an awful long tine for the Board s
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understandi ng and deliberation onit. So | think we
can expedite a case proceeding on this.

So, let me hear other’s opinions at this
poi nt .

M5. MTTEN: | guess, what | would offer
in terms of -- | think we can certainly handle it
di fferent ways. Were we would disniss the case; the
Applicant would withdraw. O they would anmend it in
some kind of substantial way.

| don’t think there’'s anything that
precl udes us from pursui ng any of those options. But
one of the reasons why | thought it was worthwhile
i nvoking a practice, and | knowit’'s not the practice
of the Board, to have set down consi deration

But, if you have an applicant -- one of
the reasons why the set down is inportant at the
Conmi ssion is because it’s a sort of at the front door
of the process, we say is this worth our tine.

And so when you have an application that
comes in and the applicant has been told repeatedly
that this can't be supported by the Historic
Preservation Division; it can't be supported by the
O fice of Planning, there’s al ot of oppositioninthe
comuni ty, which we often have even in cases where t he

Ofice of Planning is supporting it.
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But, you know, | think there have been
very -- you now, we do not often get nenps fromthe
O fice of Planning saying strongly recomend deni al .
W don’t often get that.

So there’s been --

CHAI RPERSON GRI FFI'S: It'’s the first time
| ve ever seen it.

M5. MTTEN:. There's been a lot, | think,
of strong indications to this Applicant that this
application in its current formis not going to be
support ed.

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. MTTEN. And yet, here we are. So, one
of the reasons why | think it would have nerit for the
BZA to either press forward today or dism ss the case
i s because you want to -- | think you want to send t he
nmessage to applicants that you shoul d not bring a case
that is so unlikely to succeed and take an afternoon
of the Board' s time to do that.

Because, when you guys set your schedul e,
you t hi nk people are ready to go and ready to speak to
the nerits of their case and that they believe their
case will succeed, when they get to a hearing.

And we have cases that, you know, we send

peopl e back and they negotiate further and -- but this
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is--thisis asignificant departure that is required
fromwhat is before us before this application wll
have any chance of success.

And so, that’s why |I’m advocating fairly
strongly that the Board not let this just, you know,
that the Applicant is in control

CHAI RPERSON GRI FFI'S:  Ri ght.

MR VERDUCCI: | think the Board needs to
assert sone control in this case.

CHAI RPERSON GRI FFI' S:  Good. Wel |, | think
that’s very well said and | think your differentiation
bet ween the PUD set down process and ours is a good
one. And this is what I'’mtrying to bal ance.

Because our essentially set down process
is a full application. And that’s what we are going
to oversee to nmake sure everything' s checked off and
everything’s filled and the record’s ready to go.

What |'m balancing is never in an
application should all our filings prejudge our
decision. Meaning, if an applicant has the conmunity

i n opposition, that doesn’t nean t hey should run away

scar ed.

M5. MTTEN  No.

CHAI RPERSON GRI FFI S: | understand that
the majority here is in one direction. But | stil
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| ook at the whole entire process. So that’s what |’ m
bal anci ng, because | agree in many respects of what
you're saying. It’s you know, a nessage or even just
an individual decision on this.

However, in terns of our own process, |
don’t want people to cone in and say, you know, we
have a failing application because Ofice of Planning
says we’ve fail ed.

So that’s where | amwith that. But let’s
hear from others too. Because | think this is an
i nportant issue. M. MIller?

VI CE- CHAI RPERSON M LLER: M. Chairman, |
would be inclined, at this point, to postpone as
opposed to di sm ss.

Because, first of all, | think that the
Applicant is saying that something concrete will be
done in the interim That there is a reason for the
post ponenent .

Whet her or not that coul d have been done
before is a question. But | think that a one-tine
continuance; and then, if nothing changes in the next
nmonth or two, whenever this goes to, then at that
point it would be appropriate perhaps to take the
ot her acti on.

| agree that, in these kind of cases, we
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don’t prejudge, based on the opposition that’'s been
put forth in a case. So | wouldn’'t want to do that.

| think we can consider that there is a
big fee, and that’'s a difference here. And |I’m not
sure, it’s alnost Iike a punishment. And |’ mnot sure
that the facts rise to that |evel

So that’s where | stand. OCh, I'd like to
say one other thing, though. In general, though,

t hi nk what’s paranount are that the cases are handl ed
fairly. But | -- and efficiently.

But | think that the parties need to take
consi deration of the Board s schedule; that, in fact,
this afternoon was set aside to hear the case. And
it’s not clear why a notion couldn’t have been filed
much earlier so that we coul d have put another case on
t he cal endar.

So | think that parties should bear that
in mnd when they think that they' re going to need a
post ponenent .

M5. MTTEN: | just wanted to clarify one
point, which is |I’'m not suggesting that because
there’s opposition, that we should take a certain
action because the opposition exists.

| think that the reasons why the Ofice of

Pl anni ng strongly opposed this application
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specifically, the height and the density in the Dupont
Circle Overlay District that speaks specifically to
that -- those, that’s -- for that reason, which gives
rise to their opposition, but it’s for that reason
that | feel strongly about this.

| just wanted to clarify that.

CHAI RPERSON GRI FFI'S: And that was very
clear to me. And | didn’t want to run across that.
Because that’'s where | amin line with you, is that
this was a very substantive indication from al
di rections.

Clearly, any application shoul d be com ng
into this fully understanding that they should have
addressed or will be addressing those issues. That's
absol utely cl ear.

Ckay. Here we are. M. Mann, did you
have comment s?

MR MANN:  Well, | think that none of the
options that’s in front of us is terribly appealing.
But | do think that it mght be nore consistent. |
feel like it would be nore consistent if we were to
grant a postponenent.

That would be a little nore in line with
what we would typically offer to an applicant that’s

requested one. Although | certainly understand why,
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inthis case, it doesn’t sound so attractive.

CHAl RPERSON GRIFFIS: Right. Well, you
know, and | think what we’re bal anci ng, as we all well
know, is the fact that we don’t grant continuance
based on the likelihood of success of a variance, but
rather for the causes that are presented to us.

In this particular case, | think Ms.
Mtten has touched upon it very well. It does go to
essentially the substance of the issues of the case.
You know, we're being asked for a continuance to
change things because substantively they aren't
supportive or don't look like they mght be
successful .

That perhaps is what’s rendering us sone
difficulty inthis. M. Mann’s wise in his words that
we do often | ook to nore leniency in our first request
of a postponenent and not very well on a second, by
any means.

| think, at this juncture, unless there's
a strong novenent, let ne ask again, Ms. Brown, the
time -- mninumtinme required that you think it wll
take the Applicant’s team to put together the
anmendnents and changes to the application?

If we were to set this for Decenber 6,

woul d t hat be enough tine for a 14-day filing prior to
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t hat heari ng?

M5. BROAWN: No, sir. W really would like
to get better feedback from the HPRB before we go
forward to the basic --

CHAI RPERSON GRI FFI S: So you want to
process this through Hi storic prior to conming to
Zoni ng?

M5. BROMN: At |east one neeting before
HPRB, so we have sone kind of concrete direction from
t hem

VI CE- CHAI RPERSON M LLER: Why does that
i npact the proceedi ngs here?

M5. BROMN: | recognize that you could
del egate any final design approval to the HPRB. But
if they had a difference in what they felt in the
appropri at e hei ght for the nei ghborhood, that m ght be
different from the BZA, that would require perhaps
further -- for exanple, if you suggested that 75 feet
were appropriate and they said absolutely not; only
65, that woul d be a maj or re-design that would require
us to conme back to the Board, as opposed to having is
sequential |y approved.

VI CE- CHAI RPERSON M LLER: Can t hat happen
t he ot her way around?

M5. BROAN: Yes. But that’s why we would
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like at |east one nonth from the HPRB to have sone
sort of concrete guidance so we understand exactly
what we’re getting into.

MR. NETTLER Is it possible -- mght |
respond?

CHAI RPERSON GRI FFI' S:  Yes.

MR. NETTLER: My concern about that is
that the Dupont Circle Overlay was the first overlay
adopted to incorporate the Historic Preservation
Design guidelines into zoning. And so, it was
intended to nake the Historic Preservation and the
zoni ng neet.

And it set a very stringent requirenents
for the Dupont Circle area that were otherw se not
applicable in that area before; particularly with the
anount of PUDs that used to be approved in Dupont
Circle.

So, it seenmed somewhat i ncongruous to say
that Historic Preservation is going to go forward in
a directionthat’s going to be inconsistent with this
Board on the Dupont Circle Overlay, when they were --
when t he whol e reason for adopting it was to make t hem
consi st ent.

And, as the Ofice of Planning has said,

it’s not at all even close to being consistent with
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CHAI RPERSON GRI FFI'S:  Fol | ow up?

VI CE- CHAl RPERSON M LLER: Wl |, fromwhat
| " ve heard, I’ mnot convinced that we need to wait for
HPRB. And it seens |ike, unless the Applicant’s not
willing to put in another application before they hear
f rom HPRB.

It sounds |like concerns have been
identified; real concerns, by Ofice of Planning and
others that | thought | heard they i ntended to respond
to. And that they should be able to respond to those
concerns w t hout goi ng t hrough t he whol e HPRB pr ocess.

M5. BROMN: If 1 could just briefly
address that. | have not spoken with the architects
to know how quickly they could turn around the
dr awi ngs.

To -- if you' re suggesting that there is
a hearing on Decenber 6th, and then two weeks before
that, then that gives us perhaps two weeks to get
something filed with you.

| think that that is a fairly anbitious
turn-around tine;, particularly when we will need to
neet with the Ofice of Planning. W wll need to
nmeet with the ANC Ve will want to neet with the

Dupont Circle Conservancy. And get their feedback as
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wel | .

| don’t know how productive it would be to
schedul e sonet hing for Decenber 6th

CHAI RPERSON GRI FFI'S: W were intending to
invite everyone down for that. They could all be here
and see it when we see it.

Vell, let’s have nore dates. Yes? Unless
t here’s other discussion.

VI CE- CHAl RPERSON M LLER: | just wanted to
ask M. Nettler a question. In that, if the Board
does postpone, does it nmke a difference to your
client whether or not it’'s Decenber, January, or
April? 1s that an issue for thenf

MR. NETTLER. Well, it obviously depends
on the date, from nmy own personal schedul e. But |
think sooner rather than later is probably nore
appropri at e.

Because if there aren’t goingto bereally
any changes, and there haven't been, as you’ve heard
fromthe Ofice of Planning, in the last year and a
hal f, even though there’s all these neetings that have
been al luded to that have occurred, then | think we’'d
all like to get it resolved sooner as well.

CHAI RPERSON GRI FFI'S: But let’s go further

with that. Wat’s the adverse i npact for the party in
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opposition in this case if it was postponed until
April ?

MR. NETTLER. Well, there’s significant
anount -- there’'s significant anount of costs that
keep on being i ncurred by having to respond t o whet her
it’s additional neetings, which we do attend, or
havi ng experts who are revi ewi ng things.

And having a process |eft open, and
particularly with the operations of the Tabard Inn in
ternms of making clear what is going to happen and its
i mpact on the rear of the building, which is one of
the significant concerns that we’ve had about the
pr oposal .

And so, leaving those things open ended
not only produces additional costs for us because of
having to deal with the iterations that never get
finally either denied or approved, or because of the
uncertainty as to how we have to respond too in termns
of the operations of the hotel.

CHAI RPERSON GRI FFI'S: Okay. Wat’'s the
condition of the property? It’s a substance of the
record that tal ks about at one point they were going
to be condemed by the city. Are they seal ed and
mai nt ai ned? There’s no concern in terns of the

weat hering in the next nonth or so, as we wait for a
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new heari ng?

M5. BROMN: Based on the letter that we
subnmitted on Cctober 28th, the properties are clean.
They have been mai nt ai ned.

CHAI RPERSON GRI FFI'S: Ckay. And | didn’t
see anything el se other than that old news, | believe

it was a while ago. Okay. Opinions?

M5. M TTEN I"'m not in favor of a
postponenent. So | don’t -- if you want to tal k about
t hat, then

CHAI RPERSON GRI FFI'S:  Okay.

M5. MTTEN: | can’t -- | understand where
you all --

CHAI RPERSON CGRI FFI'S: You under st and what
it’s based on?

M5. MTTEN. | understand where the rest
of the Board is coming fromand | don’t know what |
could say to persuade you ot herw se, other than what
|’ ve al ready said.

So | don't want to bel abor it.

CHAI RPERSON GRI FFI S: | guess let’s
explore very quickly, if we were to dismiss this, the
Applicant’s intentions, | would assune, are not goi ng
away. They have to project in front of HPRB

s it your thought that they woul d pursue

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

43

t he changes with HPRB and then bring a new application
to the Board?

M5. MTTEN: Yes.

CHAI RPERSON GRI FFI'S: Wl |, woul dn’ t t hat
put us nore towards probably May or June with the new
application? | guess, how does that serve us, in
ternms of process?

M5. MTTEN. The way that | think that it
serves the Board, which is the point that | was trying
to make wearlier, is that if you dismss the
application, then you say this is too -- this is too
far off the mark.

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. MTTEN. To renmain in on our docket.
And | think the nessage that you would send to the
Applicant is don’t cone back until you have sonet hi ng
that is substantially different.

CHAI RPERSON GRI FFI' S: Yes.

M5. MTTEN. One of the things, and it may
be -- it may be the neaning that Ms. Brown i ntended it
and it may not, but one of the things that happens
sonmetimes -- | asked, why not withdraw. And there was
some notion of keeping the record intact and having
t hese plans as part of the record of the case.

And one of the things that often happens
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in planned unit devel opnents is that applicants cone
forward and begin to conprom se off of their initial
proposal, as if well see, now we' ve cone and we’ve
conprom sed so much so we’ve given what we need to
gi ve and now you need to give back. Instead of saying
the standard is the variance and special exception
standards in this case, it is not how nuch they’ ve
conprom sed.

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. MTTEN. So, | don’t want to use what
t hey’ ve proposed as a benchmark for anything.

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. MTTEN. Wiichis why | would like to
close this file, and have a new case. | think that’s
yet another reason to do it.

CHAlI RPERSON CRI FFI S: Yes. Wl | said.
Yes. | don’t think the Board -- you know, it’s
interesting. Because you al nost, by dismssing this,
your words thenmsel ves have naybe done the exact point
of saying don’'t bring back the same application.

M5. MTTEN. Well, one woul d hope.

CHAI RPERSON GRIFFI'S: It’s an interesting
point that | was |ooking at and wondering why this
wasn’t a PUD. And then all of this discussion. But

then, that’s another piece that we don’t necessarily
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need to get to.

kay. O hers?

M5. MTTEN. Well, | cantell youwhy it’'s
not a planned unit devel opnent, if you' d |like to know.
| mean, it’'s on page 3 of the Ofice of Planning
report.

CHAI RPERSON  GRI FFI S: Ri ght .
under st and.

VI CE- CHAI RPERSON M LLER:  Just pi cki ng up
what you said. | guess | still support the
conti nuance. Because |l think if thereis a dism ssal,
then the two ranmifications are 1) a fee is assessed
basi cal | y, because they have to pay a new fee, and 2)
this case is delayed even further.

And the intervener stated that the sooner
it gets resolved, the better. So, I'mstill inclined
for a continuance.

And now, | ooking at our schedule, | don’'t
have an objection to April in the sense the it’s
really like a drop dead date. |If Applicant is saying
they’re going to have everything by then, then we’'d
have a full record and no questions.

Not that, if there’s an earlier date, |
don’t object tothat either. | don’t think we need to

wait for HPRB. But | didn’t hear anything fromthe
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intervener that rose to the level of such adverse
impacts that it would be prejudicial to themto wait
until April.

CHAI RPERSON GRI FFI'S: M. Mann? \Where are
you?

MR MANN. Well, again | would -- | like
Ms. Mtten' s reasoning for not postponing, but | just
feel that based on how we would typically deal with
t hese requests, that we should be consistent in this
case.

|’m not convinced that the filing fee
real ly shoul d cone i nto pl ay here because, presumably,
those filing fees are set for a reason that’s pegged
to the ampunt of the processing costs. So, and
perhaps to the costs of the project itself. So that
doesn’t cone into play.

But | just think that out of fairness and
consi stency, that we shoul d grant a post ponenent once.
And see what happens. And if they're not ready to go
the next time, then maybe we should take a different
course of action then.

M5. MTTEN. Can | just say one thing to
the extent that it would be persuasive to M. Mann
which is | understand and | appreciate and | think

|’ ve been -- | have been very supportive in the past
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of continuances that the Board has granted for other
cases.

And the desire for consistency is a good
one. This case stands out to ne because of the --
what | think and the Ofice of Planning has said it
wel |, is an excessive anount of relief that would, if
| mean, if it were to be granted, the Board woul d have
to -- the Board would be basically rewiting the
Dupont G rcle Overl ay.

And so, it’s not typical. And so | don't
think that taking a case that’'s at the end of the
spectrumand treating it different than other cases is
really -- would be an inconsistent action on the part
of the Board.

VI CE- CHAI RPERSON M LLER: | just have a
guestion for you. Are you saying that we would be
dismissing on the nerits then, i nstead of

procedural | y?

M5. MTTEN. Well, | guess it would be up
tothe -- | don’t know what all of our options would
be. | would be prepared to dismss on the nmerits
because of -- because it’'s -- it’sonits face, what’s

bei ng requested i s not supportable.
But if, 1'd also be in favor of going

forward and hearing what the parties have to say. |'m
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happy to have the hearing. | have no problem with
t hat .

MR, MANN: | think the Applicant knows
what’s at risk here though. And if they were to cone
back in six nonths and the application is the same, |
t hink they’ ve heard what sonme of the concerns are and
t hey probably know that there’s going to be a |ot of
opposition fromthe other party; fromthe Ofice of
Pl anni ng.

CHAI RPERSON CRI FFI S: Vell, it’s pretty
clear tone it would be easier to get to the substance
of this than actually deci di ng whet her to continue or
not .

But let’s focus on what we have. Because
it’s avery sinple thing. | think everyone has spoken
very eloquently on their positions.

| think, in my opinion, it would be very
difficult to dismss, based on the nerits. And |
don't think we'd rise to that |evel, because that
woul d probably prejudice those in involvenent because
of the fact that we haven’t had a full hearing on
t hi s.

But needl ess to say, | think the words are
wel | spoken by everyone here that this is obviously

probl ematic, which is exactly what the Applicant is
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saying. They need nore tinme to renedy t he application
of its problens. And that is of the substantive
i ssues that have been brought forward by all those
i nvol ved.

| think we should, if it is an error, we
ought to err in our consistency of granting

conti nuances, postponenents, wants, in order to renmedy

aspects of the application. O, | should say, | ook at
those to change as an applicant would be willing to
do.

And so, let’'s get to timng, if that is
appropriate from the Board nmenber’s perspectives of
when we want to do this.

| am not persuaded of the fact that we
shoul d try and set our schedule for H storic and their
schedul e. There are different tracts of things
they’ re on. And it is in a great perfect place
Hi storic would approve and it would come here and we
woul d do, and it would go there and it would all be
appr oved.

W' re all going to be | ooking at different
things at this point. It is well said that it would
have been better to have perhaps it further along in
ei ther process. But we have what we have.

W have an openi ng, actually, that we have
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|l eft for cases not of this magnitude or situation
But it looks |like we do have an opening in January
whi ch nmay sonmewhat split the Decenber April dates.

But | et me hear feedback on that. | have,
and M. My, if you wouldn’t m nd checki ng ny schedul e
also, the 24th at 1:00 in the afternoon.

Let’s hear fromthe Applicant if that’'s --
any opinion on that date.

M5. BROWN: | do not have the architects
here or the owner to check their schedul e or the other
attorneys in our office who would nost likely be
handling this when it goes forward.

All I can do is <check wth them
Qobvi ously, we would continue to want nore tine, as
opposed to | ess.

CHAI RPERSON CGRI FFI S: Ckay. That’ s the
first volley of dated. M. Nettler, do you have an
opi ni on?

MR NETTLER I'mfine with the 24th.

CHAI RPERSON GRI FFI S: You are? Ckay.
January? O one of the opinions one of the Board
nmenbers brought up is let’s just do it in April. |
nmean, at this point that’s, you know, it’s inpacted
our schedule. So it would be worse to nmake it anot her

i npact that wasn’t good.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

51

Anyone have an opinion on that? M. My,
do you have an opinion on the January date as opposed
to setting it April? And it would be the end of
April, according to nmy schedul e, as has been approved
to date.

So we’'re really pushing this way far out.
Just to --

MR MOY: Well, | think, as far as staff’s
concerned, M. Chair, January 24th is fine. [If the
Board desires April, then we’re | ooki ng at April 25th.

CHAI RPERSON GRI FFI S: Where are we?
Novenber. | don’t care. Wat do you all want to do?

M5. MTTEN: Can | just suggest sonet hi ng?

CHAI RPERSON GRI FFI'S: Sure.

M5. MTTEN. And | don’t know where the
Board is on this. | knowl’ve nade nyself clear. But

let’s just say that you were to set asi de an afternoon

for this case in April. And it would not have changed
in any substantial way, for whatever reason. The
Appl i cant chose not to -- they chose not to heed the

advice they’d been given. And you would have | ost
anot her afternoon. | don’t knowif there’'s any nerit
or if you -- this would be unusual, but | don’t think
it’s outside of the Board’s prerogative to do this, to

have sort of like a checking in point.
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CHAI RPERSON GRI FFI'S:  Yes.

M5. MTTEN. So that you don’t set aside
a whole afternoon for a case that you don’t want to
hear. You know, to have kind of |ike a set down.

CHAl RPERSON GRIFFIS: Right. Yes. And
it’s something that we’ve struggl ed with, based on the
fact that we don’t have the systemto do that, in that
the tinme -- the prior time for the form
announcenents required in our regulations is so far
ahead.

| mean, we’ve actually tried to bring up
notions and we’ ve been dealing with that, as I’ msure
you’' re awar e, of having notions for conti nuance happen
in a nmeeting session, you know, a week before, so that
we can set the schedul e.

But it’s hard to naneuver that. But that
was my point | was getting to is how much was
antici pated of specificity of change. W would set a
date well in advance to a hearing so that we m ght
assess. And what we do and often have i s continuances
over in processing hearings that take nore than one
shot in over the afternoon that is schedul ed. And we
could fill that tinme easily.

So | think that’s appropriate to have a

subm ssi on ahead of tine to kind of schedul e a check
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on what we’re |ooking at. But that woul d perhaps be
nore in favor of setting this to April, in terns of
all owi ng that amount of time. Because we woul d need

a couple of nonths in order to really schedul e over

somet hi ng.

But it --

M5. MTTEN. Maybe | didn't nake nyself
cl ear. If you were going to set an afternoon in
April, that a nonth or two before that, there woul d be

this checking in point.

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. MTTEN. Ckay.

CHAI RPERSON GRIFFI'S: Right. W’'d still
have to hear the case though. | nmean, we couldn’t
decide a case at that prior. But we could set
something else ontoit, knowing that it woul d be, you
know, we woul dn’t need an entire afternoon, because it
seens everyone’'s in -- you know, it seens to be
straight forward, or whatever it is.

Yes?

M5. BROMN: If | could briefly address
this point.

CHAI RPERSON GRI FFI'S: Sure.

M5. BROMN: The Applicant woul d be happy

to submt sort of a status report in advance of the
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hearing. And | would note that one of the reasons
that it again |ooks |like no changes have been nade,
there have been no drawi ngs submitted showi ng any
changes. What you have are the prelimnary draw ngs
submitted with the initial application.

And | think it’s rare when an applicant
proceeds on based on those draw ngs. The pre-hearing
submi ssion two weeks ahead of tine wusually has
substantial changes to the draw ngs.

So again, | don’'t knowthe status of those
changes at this point, but we would be happy to check
in.

CHAI RPERSON GRI FFI'S: No. And | perfectly
appreci ate that. And | totally understand and |
appreciate what Ms. Mtten is saying. And | think
it’s correct.

However, it pushes our systemto where we
don’t have a process. Even if we were to require you
to subnmit on Decenber 6th sonething, there’ s not nuch
we could dowith it unless we set a hearing. And then
you’' re serving everybody.

And then what are they doing? Are they
submitting in feedback of your subm ssions? And
that’s fine, but we can do that three weeks prior.

And we can have everyone’s submissions in. But we're
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all leading up to this one date. You know, we’'re not
getting a lot of work done prior to the hearing.
Because that’s when the Board' s work starts.

But getting everyone i nvol ved and getting
everyone set up is exactly so. | don’t have any
difficulty with that. Tine?

MR. NETTLER. Can | just --

CHAI RPERSON GRI FFI'S:  Sure.

MR NETTLER  -- mmke a remark? What’s
pl aying on ne at this point is, as you heard fromthe
Ofice of Planning, | nmean, it’'s been a year and a
hal f. Last April these exact sane comments were nade.
| know Ms. Brown was not there. To everybody who had

a concern about what was bei ng devel oped. And not hi ng

changed.

And | think to let this thing just play
out for two years, which is what will happen if it’'s
heard in April, fromthe time when it first canme to
the Ofice of Planning, just -- it shocks ny

consci ence.

| nmean, | think it needs to get resolved
sooner and if the Applicant can't do it in a year and
a half, or it can’t do it in six nonths, after having
prom sed the ANC and Dupont Circle and the Ofice of

Pl anni ng si x nonths ago to be able to do that,
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| just think we’re wasting a lot of tinme
by just letting this thing just float until April. If
we have a date in January, you know, the Applicant’s
the one who's put us in this position. Let’s just
take that date and nove al ong.

CHAI RPERSON GRI FFI'S: Okay. M. Mller?

VI CE- CHAI RPERSON M LLER: Ms. Brown, you
did say you're going to have architectural draw ngs
for HPRB i n January, didn't you?

M5. BROMN: | don’t know what the schedul e
is, but | presune that that could be net. | wsh |
could give you a precise tinetable. | just have not
had the opportunity to consult with the architects.

CHAI RPERSON GRI FFI'S:  Anyt hing el se? Any
ot her questions? You' re sure?

M5. MTTEN. | do have one thing to share
which is 3105.11, which is unless all parties to a
heari ng before the Board agree otherw se, or unless
the Board -- | guess the Board can order otherw se,
t he Board shall not postpone or continue a hearing for
a period in excess of 30 days fromthe date of such
post ponenment or continuance, or until the next
avai | abl e schedul e heari ng date, whichever’s earlier.

So | guess the Board does the prerogative

to overrul e the consensus of the parties on that. But
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the guidance of the ordinance is that prolonged
conti nuances are not advi sed.

CHAI RPERSON GRI FFI'S: | ndeed.

MR. NETTLER. May | have one nore?

CHAI RPERSON GRI FFI'S: Sure.

MR. NETTLER. | was just rem nded of the
fact that in May the Applicant was asked to prepare a
traffic study. Because it’s not just a matter of the
aest hetics of what’s being proposed, or the design of
it, but the traffic study, which you normally see
before you when any type of application like this
comes before you

None was ever prepared, as far as we know.
And so, in ternms of getting this thing ready for a
hearing, that would have had to have been done a
fairly long tinme ago.

It just seens |like this applicant has been
proceeding with the idea that it would never cone to
this hearing as far back as last May and April with
anything different than was fil ed then. Regardl ess of
what anybody’ s position was.

So, again, to continue to reward the
Applicant in going out until next April just doesn’t
seem to nake sense.

CHAI RPERSON GRI FFI S: Filing a traffic
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study is not a requirenent for an application. | t
woul d be a strategic maneuver to nake their case.

MR. NETTLER: But they prom sed the ANCto
do that.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. NETTLER. At the ANC s request. You
woul d have thought that at |east sonebody woul d have
started doi ng sonet hi ng.

CHAI RPERSON GRI FFI'S:  Sure. Sure. kay.
| think we’'re noving towards the January 24th, the
first in the afternoon. W have a spot that we’ve
kept open for carryover cases.

I1’d like to slip that in. W have a
substanti al case al ready schedul ed for that afternoon,
and | will hear that first and put this second. | say
substantial, but it doesn’t |ook as though it’s -- |
haven’t reviewed it, but it doesn’'t | ook as though it
will take a substantial amount of tine.

So | believe that we can get through al
of this in that afternoon. So, with that, if there’'s
no other coments on that date, let’s nove to set a
schedul e for filings then.

Ms. Bail ey, when you get a nonent.

MS. BAI LEY: Wen did you want to schedul e

the Applicant’s submi ssion? A nonth in advance, as
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suggested by staff?

CHAI RPERSON GRIFFIS: | think 1'd like to
do just -- 1'd like to do two weeks in advance. The
week of the 16th of January for the any of the filings
of the Applicant’s. Qobviously, they can cone in
before that.

But, by that date. And that will give --
pardon ne, is that one week? Ch, |’'m sorry. I’m
| ooking at that. |I’msorry. The week of the 10th.

M5. BAILEY: So that’s January the 10th
for the Applicant, M. Chairmn?

CHAI RPERSON GRIFFIS: R ght. |Is that 14
days?

MS. BAILEY: That’s two weeks. Would the
Appl i cant obviously be serving the ANC and the party
in opposition at that point, as well?

CHAI RPERSON GRI FFI'S:  Absol utely.

M5. BAILEY: And the Ofice of Planning
would file their report on the 17th?

CHAI RPERSON GRI FFI'S: O before.

MS. BAILEY: O before.

CHAI RPERSON @GRl FFI S: No, " m just
ki ddi ng. Anything el se?

M5. BAILEY: That's it.

CHAI RPERSON @RI FFI S: Perf ect. Ckay.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

60

Everyone understandi ng? Yes? Conment?

M5. BROMN: Sinply that that’s a very
conpressed schedul e gi ven t he hol i days of Thanksgi vi ng
and Christmas and schedules. W will do our best to
neet that. | would hate to waste the Board s tinme on
the 24th by not having everything resolved ain any
negoti ati ons that we were in.

CHAI RPERSON GRI FFI'S: Right. And | think
what the Board’ s |ooking for and the coments were
very specific and direct. And the fact is that we
shoul d know and be well -- it shouldn’t take that nuch
time if alternatives are bei ng sought and pursued.

And so, let’s bring those and air themand
get them through the public process here. There’s
enough site information. Wat we need to knowis the
substantive variance requests that are being changed
or the tests for that.

Wth that, hopefully, it will be able to
be net. Yes?

VI CE- CHAl RPERSON M LLER: | just want to
say that it may sound |i ke a conpressed schedul e, but
that’s really, based on what we’ ve heard today, is
that this has been in the process for a long tine and
that the Applicant’s been on notice of these probl ens

for along tine, and has represented that they have --
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t hey have sone specific changes in mnd that they' re
goi ng to make.

CHAI RPERSON GRIFFIS:  Ckay.  Anything

el se? Everyone okay? Very well. Then we will see
you on the afternoon of the 24th. Thank you very
nmuch.

Ms. Bailey, are you aware of any other
busi ness for the Board this afternoon?

MS. BAILEY: No, M. Chairman.

CHAI RPERSON GRI FFI'S: I ndeed. Thank you
all very nuch. Then let’s adjourn our afternoon
sessi on.

(Wher eupon, the neeting was adjourned at

2:28 p.m)
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